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STANDARD TERMS AND CONDITIONS

1. Purchase Documents. These Terms and Conditions apply to sales of the products referred to in Paragraph I of the Sales Contract and to all subsequent sales of products of all types by AEE to You (all such products, the ”Products”) and whether or not expressly referred to in each purchase order, invoice or other document of purchase or delivery issued by AEE or You. No condition, understanding or agreement purporting to modify or vary these Terms and Conditions will be binding unless made in writing and signed by the party to be charged, and no such modification will be effected by the acknowledgment or acceptance of purchase orders, invoices or shipping, instruction or other forms containing terms or conditions at variance with or in addition to those set forth herein.

2. Quotations. Unless otherwise specified in writing by AEE, (a) quotations are for information only and are not intended as an offer, and (b) quotations are subject to change without notice in all respects, including prices, delivery dates, terms, quantities or specifications.

3. Price. Unless otherwise provided in Paragraph V of the Sales Contract or agreed in writing by AEE and You, the price to be paid by You for a Product will be the price in effect for such Product at the date of shipment of such Product. If AEE is prevented by any governmental restriction from increasing any price, or from continuing any price already in effect, for a Product, AEE may terminate any or all of Your outstanding orders with AEE for such Product upon 30 days prior written notice.

4. Late Payment. You will pay (a) interest at the rate of 1-1/2% per month (or, if less, the maximum rate permitted by law) on amounts not paid within 30 days of the date of shipment and (b) AEE's costs of collection (including without limitation AEE’s attorneys’ fees). AEE reserves the right, among other remedies, to terminate any or all of Your outstanding orders with AEE or to suspend further deliveries of Products if You fail to pay for any Product within 30 days after the date of shipment. If Your credit standing becomes unsatisfactory to AEE, AEE may require cash payments or satisfactory security for future deliveries and for Products theretofore delivered for which AEE has not received full payment.

5. Security Interest. AEE hereby reserves and retains, and You hereby grant to AEE, a security interest in each Product and the proceeds thereof until You have made full payment therefor. This instrument constitutes a security agreement between You, as debtor, and AEE, as secured party, under the Uniform Commercial Code (“UCC”), and, without limitation of its other rights and remedies, AEE has the rights and remedies of a secured party under the UCC. You authorize AEE, at Your expense, to sign on Your behalf and file financing statements and do any other act or thing necessary or useful in perfecting and otherwise protecting AEE’s security interest in the Products and proceeds thereof.

6. Shipments; Allocation. Shipments will be made F.O.B. AEE’s warehouse in Upper Saddle River, New Jersey, freight collect, unless otherwise provided in Paragraph III of the Sales Contract or agreed in writing by AEE and You. If You do not specify the carrier or routing, AEE will at its discretion and for Your account select the carrier and routing. AEE is not required to deliver in any month more than the monthly quantity specified in an order accepted by it (except as otherwise agreed in writing by AEE), or, if none is specified, more than the pro rata amount of the total quantity specified. Unless otherwise agreed in writing by AEE, delivery dates are approximate. If, due to any of the events specified in Paragraph 9, AEE is unable to supply the total quantities of any Product ordered by You, AEE may allocate its available supply among its customers and its own requirements on a pro rata basis if practicable, but in any event in its sole discretion. Orders with indefinite delivery dates are accepted on the condition that AEE may fill the orders as it sees fit and hold Products for Your account at Your expense pending receipt of definite shipping instructions and, where required, government authorization.

7. Risk of Loss. Upon the earlier of acceptance by common carrier or delivery to You of a Product, title to such Product will pass to You, and You assume all responsibility and liability for loss, damage or deterioration to such Product or resulting from the handling, storage or use of such Product.
8. WARRANTY/LIMITATION OF LIABILITY/EXCLUSIVE REMEDY; SUITABILITY AND USE OF PRODUCTS. (a) AEE MAKES NO REPRESENTATIONS OR WARRANTIES (EXPRESS OR IMPLIED) OF ANY KIND WITH RESPECT TO THE PRODUCTS, AND EXPRESSLY DISCLAIMS ALL WARRANTIES (EXPRESS OR IMPLIED), INCLUDING WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY, FITNESS FOR ANY PURPOSE, COMPLIANCE WITH ANY SPECIFICATIONS, CONDITION, ABSENCE OF DEFECTS, OR OTHERWISE, EXCEPT THAT EACH PRODUCT SHALL BE OF THE SPECIFICATIONS STATED HEREIN OR OTHERWISE STATED IN WRITING BY AEE. You will inspect each Product supplied by AEE immediately after delivery and give notice to AEE in writing of any claim within 30 days after delivery. Failure to give such notice constitutes an unqualified acceptance of such Product and a waiver of all claims with respect thereto. (b) AEE's liability with respect to a Product, whether as to a Product delivered, for non-delivery of a Product or otherwise, and whether arising in tort, in contract or otherwise, is limited to the purchase price for such Product, except that if any Product delivered does not meet the specifications stated herein or otherwise stated in writing by AEE, AEE will, at its sole option, promptly after receipt of notice under Paragraph 15, either replace the non-conforming Product or buy back from You the non-conforming Product at the lesser of the purchase price paid by You hereunder or the closing NYMEX price, if any, for product of the same or comparable quality and quantity on the trading date immediately preceding the date of buy-back. The failure to give notice of claim within 30 days from the date of delivery, or the date fixed for delivery, as the case may be, shall constitute a waiver by You of all claims in respect of such Product. OTHER THAN AS SET FORTH IN THIS PARAGRAPH 8(B), AEE SHALL IN NO EVENT BE LIABLE FOR ANY DIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES FROM ANY SOURCE WHATSOEVER. THE REMEDIES SET FORTH IN THIS PARAGRAPH 8(B) ARE THE SOLE AND EXCLUSIVE REMEDIES AND ARE AEE'S SOLE LIABILITY FOR BREACH OF WARRANTY BY AEE. (c) From and after the time that the risk of loss of each Product passes to You, You and, if applicable, Your customers are solely responsible for the proper use, storage and handling of such Product. In addition, You and, if applicable, Your customers are solely responsible for the determination of the suitability of each Product for the use contemplated by You or Your customers. You assume all risk and liability for loss, damage or injury to persons or property arising from the use or possession of each Product furnished by AEE.

9. Force Majeure. AEE will not be liable to You or others for any loss or damage caused by AEE’s failure or the failure of others to perform AEE’s or their obligations as a result of any cause beyond AEE’s control. In the event any cause beyond AEE’s control, or any labor trouble, strike, lockout or injunction (whether or not within the control of AEE), prevents or delays performance of any of AEE’s obligations to You, AEE's performance may be delayed or suspended by AEE during the continuation of such event or cause and for a reasonable time thereafter.

10. Right to Terminate. In addition to other causes for termination, either party may terminate any or all outstanding orders for Products (a) immediately upon notice if the other party fails to cure a breach of any of its obligations under any such order within 10 days after notice thereof from the party not in breach, or (b) immediately upon notice if the other party files or has filed against it a petition under any insolvency or bankruptcy law, or makes a general assignment for the benefit of creditors, whether voluntary or involuntary, or is dissolved, or if such other party becomes insolvent.

11. Liability Upon Termination. Expiration or termination of any outstanding orders for Products for any cause will not release either party from any liability to the other which has theretofore accrued or which may thereafter accrue in respect of any act or omission occurring prior to the date of expiration or termination.

12. Binding Effect. These Terms and Conditions will be binding upon and inure to the benefit of AEE and You and AEE’s and Your respective successors and assigns; provided, however, that You will not assign your rights or delegate Your obligations hereunder or under any outstanding order for any Products in whole or part without AEE’s prior written consent.

13. Entirety of Agreement; Waiver. These Terms and Conditions set forth the entire agreement between the parties with respect to their subject matter. These Terms and Conditions may not be changed, modified or amended, and no waiver of any provision or breach of these Terms and Conditions shall be effective, unless such change, modification, amendment or waiver is in writing and signed by the party against whom enforcement of such change, modification, amendment or waiver is sought.

14. Governing Law; Jurisdiction. EACH ORDER FOR PRODUCTS AND THESE TERMS AND CONDITIONS, AND THE VALIDITY, CONSTRUCTION AND PERFORMANCE OF EACH, WILL BE GOVERNED IN ALL RESPECTS BY THE LAWS OF THE STATE OF NEW JERSEY, WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICT OF LAWS. ANY JUDICIAL PROCEEDING BROUGHT AGAINST EITHER OF THE PARTIES IN CONNECTION WITH ANY SUCH ORDER OR THESE TERMS AND CONDITIONS SHALL BE BROUGHT IN THE COURTS OF THE STATE OF NEW JERSEY, IN BERGEN COUNTY, OR IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY.

15. Notices: All notices, consents or other communication shall be in writing and shall be delivered personally, sent by facsimile transmission (and confirmed in writing) or overnight courier (regularly providing proof of delivery) or sent by registered, certified, or express mail and shall be deemed given on the date delivered personally or sent by facsimile transmission, the day after delivered to an overnight courier for next day-delivery, or, if mailed, two (2) days after the date of deposit in the United States mail to the parties at their addresses set forth in the opening paragraph of the Supply Agreement (or at such other address as a party may specify by notice in accordance with the provisions hereof to the other).
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